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OPI NI ON

Pogue, Judge: This case is before the court after trial de novo.

At issue is the proper tariff classification under 19 U. S.C. § 1202
(1988), Harnoni zed Tariff Schedule of the United States (“HTSUS"),
of 3G Mernet’s (“Plaintiff”) inported wi ndow shade fabrics. The

court has jurisdiction pursuant to 28 U . S.C. 8 1581(a)(1994).

Backgr ound

In 1997, Plaintiff inported several varieties of wi ndow shade



fabrics: Satiné 5500, Natté 4500, E Screen 4100, Flocké 11201,*
Paradi s 11600, and Auris 11190. The United States Custons Service
(“Custons”), upon liquidation, classified the wi ndow shade fabrics
as articles of glass fibers under subheadi ngs 7019. 59. 40, HTSUS,
and 7019. 59. 90, HTSUS, thereby assessing a duty of 8 %and 9.9 %ad
valorem respectively.? Plaintiff clains the nerchandi se shoul d
have been wuniformy classified under subheading 3926.90.9890,
HTSUS, as “Oher articles of plastics and articles of other

materi al s of headi ngs 3901 to 3914: O her: Oher . . . Oher,” with

IAfter the conpletion of trial, Custons, by notion,
attenpted to enter into evidence a |lab report on the conposition
of the fabric Flocké. This notion is now noot, as the parties
have agreed to remand the Flocké fabric to Custons. As a result,
this opinion does not apply to the classification of Flocké.

2Subheadi ng 7019. 59. 40, HTSUS, in rel evant part provides:
7019 d ass fibers (including glass wool) and

articles thereof (for exanple, yarn,
woven fabrics):

7019. 59 O her: Not col ored:
7019. 59. 40 O her

Subheadi ng 7019. 59. 90, HTSUS, provi des:

7019 d ass fibers (including glass wool) and
articles thereof (for exanple, yarn,
woven fabrics):

7019. 59 O her: Col ored:
7019. 59. 90 O her



a duty rate of 5.3 %ad valorem?
The Ceneral Rules of Interpretation (“GRI”) of the HISUS

govern the proper classification of merchandi se. See Ol ando Food

Corp. v. United States, 140 F.3d 1437, 1439 (Fed. Gr. 1998)

Classification involves a two-step process. The court is required
to: “(1) ascertain[] . . . the proper neaning of specific ternms in
the tariff provision; and (2) determne[] . . . whether the
mer chandi se at issue cones within the description of such terns as

properly construed.” Sports Graphics, Inc. v. United States, 24

F.3d 1390, 1391 (Fed. Gir. 1994).

Custons and Plaintiff agree that the fabrics are conposite
goods, prima facie classifiable in both chapter 39, as articles of
pl astic, and chapter 70, as articles of glass fibers. See Revised
Pretrial Order, Schedule C, at f 6. Each chapter refers to only
one of the materials used to produce the fabrics; as a result, the
parties agree that the analysis should not proceed under GRI 1 or
3(a). Rather, the parties debate whether the anal ysis should be in

accordance with GRI 3(b) or (c).* GRI 3(b) allows conposite goods,

3The materials listed in headings 3901 to 3914, referred to
i n subheadi ng 3926. 90. 9890, HTSUS, include the plastic materi al
used in producing the wi ndow shade fabrics at issue.

“General Rule of Interpretation 1 provides for
classification “according to the terns of the headi ngs and any
rel ative section or chapter notes . . . .7 GRl 1, HISUS

CGRI 3 provides:
When, by application of rule 2(b) or for any other
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not classifiable in accordance with GRI 3(a), to be classified as
if consisting of the material giving the good its essential
character. See GRI 3(b), HISUS. Plaintiff argues that the w ndow
shade fabrics are essentially articles of plastic, and should be
classified in chapter 39 pursuant to GRI 3(b). See Revised
Pretrial Order, Schedule C1, at Y 1, Schedule D1, at 9 1.
Cust ons, on the other hand, believes the goods should be classified
in accordance with GRI 3(c), which allows classification under the
headi ng occurring last in numerical order anong those of equa

merit.® See id. at Schedule G2, at § 3, Schedule D 2.

reason, goods are, prinma facie, classifiable under two
or nore headings, classification shall be effected as
fol | ows:

(a) The heading which provides the nost specific
description shall be preferred to headings providing a
nore general description. However, when two or nore
headi ngs each refer to part only of the materials or
substances contained in mxed or conposite goods or to
part only of the itens in a set put up for retail sale,
t hose headi ngs are to be regarded as equal ly specific in
relation to those goods, even if one of them gives a
nore conpl ete or precise description of the goods.

(b) Mxtures, conposite goods consisting of
different materials or nade up of different conponents,
and goods put up in sets for retail sale, which cannot
be classified by reference to 3(a), shall be classified
as if they consisted of the material or conmponent which
gives them their essential character, insofar as this
criterion is applicable.

(c) When goods cannot be classified by reference to
3(a) or 3(b), they shall be classified under the headi ng
whi ch occurs last in nunerical order anong those which
equal ly nerit consideration.

SCustons al so argues that the classification of the w ndow
shade fabrics in chapter 70 is in accordance wi th | ongstandi ng
admnistrative practice. See HQ 960345 (June 13, 1997), HQ
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The parties’ anal yses, however, do not adequately reflect the
direction of the Explanatory Notes for chapter 39. See Harnonized
Comodi ty Description and Codi ng System Expl anatory Notes (2" ed.
1996) (“Expl anatory Notes”), at 598.° These notes clarify the
chapt er headi ng by defini ng what constitutes an article of plastic,

and apply to “conbinations of plastics and materials other than

084721 (Aug. 24, 1989), and Ny 837567 (March 9, 1989). In Mead
Corp. v. United States, 185 F. 3d 1304 (Fed. Cr. 1999), cert.
granted, 120 S.C. 2193 (2000), the Federal Circuit held that
Chevron deference does not extend to “ordinary” or “typical”
Custonms rulings. These rulings “do not involve such procedural
saf eguards as public debate or discussion, are confined to
specific facts and parties to a particular transaction at issue,
and unlike regulations, are not intended to clarify the rights
and obligations of inporters beyond the specific matter under
review.” Genesco Inc. v. United States, 24 T __, , 102 F
Supp. 2d 478, 482 (2000). Rather, Custons rulings should be
““entitled to respect,’” but only to the extent that they are
persuasive.” |d. at __, 102 F. Supp. 2d at 483. \Wether this
court may be required to accord a higher degree of deference may
depend on the Suprene Court’s decision in Mead.

In any event, the rulings referred to by Custons here are
irrelevant. The rulings discuss the inportance of the fibergl ass
in maintaining strength, durability and resistance to bacteria
and tear. At trial, however, these characteristics were not
proven to be either crucial to or primarily dependent on the
fiberglass. Although the fiberglass does help to strengthen the
wi ndow shade fabric, it is through a reinforcing and supporting
function not addressed by the Custons rulings. Accordingly, the
Custons rulings are based on inapplicable factual findings.
Therefore, even were Mead to be reversed, the holding here woul d
not be affected.

Wi |l e the Explanatory Notes “do not constitute controlling
| egi slative history,” Lonza, Inc. v. United States, 46 F.3d 1098,
1109 (Fed. Cir. 1995), they are instructive, offering “guidance

in interpreting HIS[US] subheadings.” 1d. The Explanatory Notes
are especially persuasive “when they specifically include or
exclude an itemfroma tariff heading.” H.I.M/Fathom Inc. v.

United States, 21 CT 776, 779, 981 F. Supp. 610, 613 (1997).
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textiles.”” Id. If a good retains the essential character of an
article of plastic and fits wthin one of the subsections (a)
through (d), the good is classifiable under chapter 39 as an

article of plastic in accordance with GRI 1. See Ol ando Food

Corp., 140 F.3d at 1440 (“According to GRI 1, the HTSUS headi ngs,
as well as relative section or chapter notes, govern the
classification of a product.”). Thus, the issue for trial was
whet her the wi ndow shade fabrics retain the essential character of
articles of plastic and neet the requirenents of one of the
subsections (a) through (d) of the CGeneral Explanatory Notes to

chapter 39.8

"The General Explanatory Notes to chapter 39 read, in
pertinent part:

This Chapter also covers the follow ng products,
whet her they have been obtai ned by a single operation
or by a nunmber of successive operations provided that
they retain the essential character of articles of
pl astics:

(a) Plates, sheet s, etc., incorporating a
rei nforcenent or a supporting nmesh of another materi al
(wire, glass fibres, etc.) enbedded in the body of the

pl astics.

(d) Products consisting of glass fibres or sheets
of paper, inpregnated with plastics and conpressed
together, provided they have a hard, rigid character.

The provisions of the precedi ng paragraph al so apply,
nmutatis nutandis, to nonofilanents, rods, sticks,
profil e shapes, tubes, pipes and hoses and articles.

Expl anatory Notes, at 598.

8Pursuant to 28 U.S.C. 8§ 2639 (a)(1)(1994), Custons’ factual
determ nations are presuned correct. See e.qg., Salant Corp. V.

6



Fi ndi ngs of Fact

The wi ndow shade fabrics at i ssue are used to produce exterior
and interior roller shades, vertical blinds and vell umblinds. See
Revi sed Pretrial Oder, Schedule C, at 1 5. The fabrics are nmade
in France by Plaintiff’s parent conpany and then inported into the
United States. Seeid. at 1 1. Once the fabrics are in the United
States, Plaintiff sells themto wi ndow coveri ng manuf acturers, who
cut the fabric to dinension and “put it on the hardware to the

specification of the marketplace.” Trial Transcript, at 8.

A.  Production Process

The materials are produced by one of two processes. See
Revised Pretrial Order, Schedule C, at § 4. Three variations of
the wi ndow shade fabric, Satiné 5500, Natté 4500, and E Screen
4100, are woven from strands of yarn that are produced by coating
colorless glass fibers with variously colored PVC plastic prior to
weaving. See id. These wi ndow shade fabrics are nade by taking a
fi berglass core and passing it through several PVC coatings. See

Trial Transcript, at 6. The individual PVC coated fiberglass yarns

United States, 24 T __, , 86 F. Supp. 2d 1301, 1303 (2000);
Cf. Universal Elecs. Inc. v. United States, 112 F.3d 488, 492
(Fed. Cir. 1997)(hol ding that “although the presunption of
correctness applies to the ultimate classification decision

the presunption caries no force as to questions of law). To
overconme the presunption, the party challenging the
classification has the burden of proof and nmust produce a
preponder ance of evidence on the disputed factual question. See
Universal Elecs. Inc., 112 F. 3d at 492.
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are then woven together. See id. After the weaving process, the
coated yarns are heated through a “tenturing” process.® The heat
allows the coating of intersecting yarns to adhere to each other,
giving the fabric sone stability. The difference between the
fabrics, such as Satiné and Natte, is due to the size of the
nmonofilaments and the pattern resulting from the weaving
structure.® See Trial Transcript, at 91.

The rest of the inported wi ndow shade fabrics -- Auris and
Paradis -- are produced by weaving strands of colorless glass
fibers into a nesh. See Revised Pretrial Order, Schedule C, at T
4. This mesh is then coated with either acrylic or PVC plastic.
As with Satiné, Natte, and E Screen, the fabric is subjected to the
tenturing process.

The manufacturing process for Auris and Paradis results in

“sheets” of plastic. “Sheet” is defined as a “material in the form

°This process is also known as chenofixation. See Trial
Transcript, at 89. The product is treated with heated air that
makes the PVC nelt, allow ng “every contact of the weft and the

warp to nelt and to mx with each other.” 1d. Then the fabric
is cooled. This results in the “welding of one plastic
nmonofilament to another plastic nmonofilanent.” 1d. According to
Laurent Mangeoll e, the director of production, this process has
no inmpact on the fiberglass core material. 1d. at 90.

A “ponofilament” is a “single strand of untw sted
synthetic fiber” or “thin flexible threadlike object.” The
Anerican Heritage Dictionary 1168(3'® ed. 1996) (“Anerican
Heritage”). Because the fabrics contain individual coated yarns
that are untw sted, flexible, threadlike objects, Satiné, Natte,
and E Screen are conposed of plastic-coated fiberglass
nmonofi |l aments.




of a continuous stem covering or coating.” Trial Transcript, at

28. “Sheet” may also be defined as “a broad, thin, wusually
rectangul ar nass or piece of material.” Anerican Heritage 1661
see also Sarne Handbags Corp. v. United States, 24 CIT __, __ 100

F. Supp. 2d 1126, 1136 (2000)(classifying a handbag with a plastic
outer surface as “Handbags . . . [w]jith outer surface of sheeting

of plastic”), Bradford Indus. v. United States, 152 F.3d 1339, 1340

(Fed. CGr. 1998)(referring to a non-wven textile dipped into
i quid pol yurethane as conposed of a pol yurethane sheet attached to
a non-woven textile sheet). These two fabrics are formed by
di pping a nmesh of glass fibers into plastic, producing a broad,
thin piece of material conposed of a continuous coating of plastic.
See Trial Transcript, at 29.

As stipulated in the pretrial order, for all of these fabrics
the relative value and weight of the plastic is generally greater
than the val ue and wei ght of the fiberglass. See Revised Pretrial
Order, Schedule C, at § 7. Wth the exception of Paradis, the
relative value of the plastic is at |east sixty percent. 1d. The
mat eri al conposition of the wi ndow shade fabrics by weight is at
| east ten percent nore plastic than fiberglass, except for two
fabrics, Paradis and Auris. Al of the fabrics’ thin, flexible
character is a result of the conposition and manuf acturing process

of the wi ndow shade fabrics.



B. Strength of Plastic and Fi bergl ass

W ndow shade fabrics need to be able to withstand a wei ght bar
and constant novenent either up and down or back and forth over the
w ndow. At trial it was denonstrated that neither plastic nor
fi berglass alone has the strength necessary for these functions.
Rat her, manufacturers achieve the requisite strength by coating
sonme core material with plastic, thereby making a stronger good.
This core material serves two roles: it reinforces the plastic and
gi ves the plastic support.

A plastic wi ndow shade fabric with no core material can be
torn with relatively little trouble, as denonstrated by Dr.
McCl uney at trial. See Trial Transcript, at 180. An uncoat ed
fi berglass w ndow shade fabric would also fall apart easily.
Uncoated fiberglass is very brittle and can be easily mani pul at ed.
Several witnesses at trial denonstrated the fragile nature of the
fiberglass. A light touch to an uncoated fiberglass weave causes
the material to cone apart. Although fiberglass has a high tensile
strength, uncoated, the fibers rub against each other permtting
the fabric to break easily. Once the fiberglass is coated, it is
enbedded i n the plastic, preventing the fibers fromrubbi ng agai nst

each other. The enbedded fiberglass helps to strengthen the

1“To enbed” a material neans “[t]o fix firmMy in a
surroundi ng mass; to enclose snugly or firmy; to cause to be an
integral part of a surrounding whole.” Anerican Heritage 600.
The fiberglass is not visible upon viewing the fabrics. It is
conpletely surrounded by the plastic coating. See Trial

10



pl asti c.

Al though a core material is indispensable in order for the
w ndow shade fabrics to function, this material need not be
fi bergl ass. Fiberglass is not the only core material used in
simlar fabrics in the w ndow shade fabric industry. Sever a
sanples of wndow shade fabrics produced by Plaintiff’s
conpetitors, largely using polyester cores coated with PVC, were
i ntroduced at trial. According to Plaintiff’s producti on manager,
the core material could be a small netal wire or, presunably, even
plastic itself. See Trial Transcript, at 107-08. The ability to
substitute fiberglass with another core nmaterial denonstrates the

di spensability of fiberglass in wi ndow shade fabrics.

C. Function of the Wndow Shade Fabrics
The record at trial establishes that the principal concern of

Plaintiff's custoners is the control of solar radiation.® See id.

Transcript, at 12. Because it is not possible to separate the

fi berglass and plastic once the plastic coats the fiberglass, the
fiberglass is an “integral part of a surroundi ng whole.”

Anerican Heritage 600.

2General ly, solar radiation is controlled by the solar
optical properties - radiance, transmttance, reflectance - of
t he wi ndow shade fabrics. Besides the control of solar
radi ation, Plaintiff’s custoners are al so concerned with outward
visibility. Qutward visibility refers to the ability to see out
through the fabric, without others being able to see into the
building. See Trial Transcript, at 8 Qutward visibility is a
function of the w ndow shade fabrics’ openness factor. See page
14 bel ow.
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at 8, 18, and 185. Al t hough the fabrics are also used for
decoration, neet mninumsafety and fire resistance requirenents,
and need to wthstand continual opening and closing, on this
record, these functions are secondary. These secondary functions
nerely help the performance of the primary function.?®

Plaintiff’s sales brochures list the different fabrics and the
sol ar optical properties for the wi ndow shade fabrics according to
fabric type and color. See Plaintiff’s Ex. 2(a), 2(b), 2(c), and
4. The properties listed within the brochures include the solar
transmttance, reflectance, absorption and openness factor of the
w ndow shade fabrics. See id. Sone of Plaintiff’s custoners are
concerned with the fabrics’ ability to reduce the glare for

conputer screens See Trial Transcript, at 20. Q hers buy

BCust ons argues that all of the enunerated functions of the
w ndow shade fabrics are primary functions. Custons’ expert
wi tness, Dr. MO uney, however, testified that it was his belief
that the primary function of the w ndow shade fabrics at issue is
to control solar radiation. See Trial Transcript, at 185.

Al though Dr. McCluney testified that wi ndow shade fabrics in
general also reflect interior electric illum nation, and that
sone consuners consi der the appearance and color of the fabric to
be nore inportant than any other aspect of the w ndow shade
fabrics, he did not feel that either of these factors were
primary to Plaintiff’s custonmers. See id. at 211 (McC uney
testified that “in this particular product category, | believe
they are sold primarily for the solar radiation controlling
ability.”). Custonms was, therefore, unable to rebut the evidence
i ntroduced by Plaintiff on the secondary nature of these
functions.

Regardl ess, according to Tinmothy O G ady, Plaintiff’s vice-
president and director of U S. operations, the plastic, not
fiberglass, is responsible for nost of the secondary functions of
w ndow shade fabrics. See id. at 12.
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Plaintiff’s fabrics to nmake their buil dings nore energy efficient.
See id. The marketing of the w ndow shade fabrics reflects that
Plaintiff’s custoners’ primary concern is the ability to contro

light and heat, not the decorative or safety value of the w ndow
shade fabric. Because the witnesses agreed in their testinony that
t he wi ndow shade fabrics are marketed for their ability to control

solar radiation, nmuch of the trial was devoted to Plaintiff’s and
Cust onms’ expert wi tnesses’ testinony about the different aspects of
sol ar radi ation and howthe el enents of the fabrics relate to these
qualities.?

Both experts’ testinony established that there are three
inportant elenents in controlling solar radiation: radi ance,
transmttance, and refl ectance. These el enents are not necessarily
i ndependent of anot her. Transm ttance neasures the anount of
energy that cones directly through a material. See Trial
Transcript, at 146-47. Refl ectance, on the other hand, *“is the
ability of a material to reflect back . . . light or . . . solar
energy.” Id. at 115. Together, transmttance and reflectance
af fect absorption. Absorption refers to the amount of sol ar energy
absorbed into or reflected fromthe fabric. See id. at 147.

Radi ance, transmttance, and reflectance are each a function

of the material, color, and weave of the w ndow shade fabric.

YBoth Plaintiff's expert witness, M. Tait, and Custons’
expert witness, Dr. McCuney, are experts in the field of solar
radi ati on.
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Refl ectance is primarily dependent on the col or of the fabric. The
col or of the wi ndow shade fabrics at issue is a result of pignents
inthe plastic coating. Therefore, reflectance is a product of the
pl astic coating and not the fiberglass core.

The openness factor, on the other hand, primarily affects the
transmttance of the product and visibility through the w ndow
shade fabric. The openness factor is a product of the weave, with
m nimal inpact fromthe core material. Rather, it was determ ned
at trial that the plastic stabilizes the weave pattern.!® Because
plastic is inmportant in maintaining a uniform weave, it plays a
significant role in preserving the openness factor, controllingthe
| evel of transmttance.

The parties’ expert witnesses testified that the sol ar opti cal
properties of the w ndow shade materials at issue are not a

function of the core material.'® None of the plastic coatings are

15See, supra, note 9.

By notion, Custons tried to introduce new evi dence after
trial. This evidence included letters fromPlaintiff to Custons
describing fabrics simlar to those at issue. Custons clains
that this evidence was not available prior to or during the trial
because of “an inadvertent copying glitch at Custons.” Stratvert
Decl., at 1 3. The Pretrial Order, however, provides that
exhibits and wtnesses not identified in the Pretrial Oder shall
not be considered “except upon pronpt notice to all parties and
to the Court, and upon a show ng of good cause.” Revised
Pretrial Order, at f 11. Custons’ excuse of inadvertence does
not constitute good cause. Moreover, there is no inconsistency
bet ween these letters and the facts and testinony in the record.
The letters discuss the role of fiberglass in w ndow shade
fabrics with respect to functions this opinion considers
secondary. The primary function of the wi ndow shade fabrics in
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cl ear; therefore, the coloring of the plastic coating, not the
color of the fiberglass, controls reflectance. The plastic also
determnes the wuniformty of the weave, thereby affecting
transmttance. According to Dr. MCOuney, “the PVC is the
controlling factor for the optical properties[,]” inthe fabrics at
issue. Trial Transcript, at 223. M. Tait |likew se testified that
the core material had “very little” effect on the solar optica
properties of the fabric. Trial Transcript, at 122. Therefore,
the plastic, both acrylic and PVC, gives the wi ndow shade fabrics
their solar optical properties, which then determ nes the fabrics’

ability to control solar radiation, their essential function.

Concl usi ons of Law
The wi ndow shade fabrics must retain the essential character
of articles of plastic, in order to be classified wthin chapter

39. The “essential character” test is explained in National Hand

Tool Corp. v. United States, 16 CI T 308, 311 (1992). *“Character”

is defined as “‘one of the essentials of structure, form
materials, or function that together make wup and wusually

distinguish the individual.’” [d. (citing Whbster’'s Third New

International Dictionary (1981)). Wether the nmerchandi se at issue

issue is the control of solar radiation, not flame retardance,
tenperature resi stance, or tear resistance. None of the
fiberglass functions addressed in the letters influences the
finding that the essential character of the w ndow shade fabrics
is inparted by the plastic.
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has the essential character of an article of plastic depends on
whet her the qualities inparted by the plastic are indi spensable to

the function of the article. See Better Hone Plastics Corp. V.

United States, 20 CT 221, 227, 916 F. Supp. 1265, 1269 (1996),

aff’d, 119 F. 3d 969 (Fed. Gr. 1997)(“The court finds that, when
the indispensable function of keeping water inside the shower
enclosure, along with the protective, privacy and decorative
functions of the plastic |iner are wei ghed agai nst the decorative
function and the relative cost of the outer curtain, it is the
plastic liner that inparts the essential character upon the set.”).

The factors that determ ne essential character “vary as
between different kinds of goods.” Expl anatory Notes, at 4.
Exanpl es of such factors include the bulk, quantity, and wei ght of
a material, as well as the role of the material in relation to the
use of the product. See id. As previously noted, for the majority
of the wi ndow shade fabrics at issue the rel ative val ue and wei ght
of the plastic is greater than the fiberglass. See Revi sed
Pretrial Order, Schedule C, at § 7; see also Findings of Fact,
supra at 9.

Not only does the plastic predom nate by wei ght and value in
the fabrics, but the plastic conponents determ ne the sol ar opti cal
properties of the wi ndow shade fabrics. As we found above, the
plastic maintains the stability and uniformty of the weave

affecting the fabrics’ level of transmttance. The plastic coating
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al so affects the |level of reflectance because the col or pignents
are added to the plastic. Because the primary function of the
w ndow shade fabrics is the control of solar radiation, and the
plastic elenments determ ne these properties, the w ndow shade
fabrics “retain the essential character of articles of plastic.”
Expl anatory Notes, at 598.

The w ndow shade fabrics, however, as goods that conbine
pl asti c and another material, nust al so satisfy the requirenents of
one of the subsections of the relevant General Expl anatory Notes,
in order to be classified in chapter 39. O the two relevant
subsections, (a) and (d), it is clear that the fabrics do not neet
the requirenments of subsection (d). The w ndow shade fabrics do
not have a hard, rigid character. See Findings of Fact, supra, at
9. As such, subsection (d) of the General Explanatory Notes to
chapter 39 cannot be used to classify the goods in the chapter.

Subsection (a), however, can be used to classify the goods in
chapter 39. Subsection (a) refers to “[p]lates, sheets, etc.”
Expl anatory Notes, at 598. The General Explanatory Notes to
chapter 39 also conclude that “[t] he provisions of the proceeding

par agr aphs apply, mutatis nutandis, to nonofil anents, rods, sticks,

profil e shapes, tubes, pipes and hoses and articles.” 1d. Auris
and Paradis are “sheets” of plastic, thereby neeting this el enent
of the General Explanatory Notes. See Findings of Fact, supra, at

8-9. The remni nder of the fabrics, Satine, Natte, and E screen,
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consi st of nonofilanents of PVCwith a fiberglass core. See id. at
8. Therefore, subsection (a) applies to all of the w ndow shade
fabrics whet her conposed of sheets or nonofilanents of plastic.

A second requirenent of subsection (a) is that the “other”
non-plastic material in the sheets or nonofilaments, in this case
fiberglass, nust be “enbedded” in the plastic.' As discussed
above, because the fiberglass is fully enconpassed in the plastic
and is an integral part of the surrounding whole, it is “enbedded”
in the plastic.

Finally, subsection (a) requires the “other” material to have
only a supporting or reinforcing function. See Explanatory Notes,
at 598. If the function of the fiberglass is nore than to
reinforce or support the fabric, the merchandise at issue is no
| onger essentially an article of plastic in accordance with GRI 1.1

Qur findi ngs denonstrate the reinforcing and supporting nature
of the fiberglass. Uncoated fiberglass cannot control solar
radi ation in a manner useful to Plaintiff’s custoners. Rather, the

glass fibers help to “strengthen [the w ndow shade fabric] by

Q@ ass Fibers” are explicitly enunerated as possible
reinforcing or supporting materials. Explanatory Notes, at
598.

8To reinforce a good is “to give nore force or
effectiveness to; to strengthen by adding extra support or
material.” American Heritage 1522. Support is defined as “to
bear the weight of; to hold in position so as to keep from
falling, sinking, or slipping; to keep from weakening or
failing; strengthen.” 1d. at 1804.
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adding extra material.” The fiberglass al so supports the plastic,
providing a material to which the plastic can adhere, thereby
keeping the plastic from*“falling, sinking or slipping.” By only
strengt heni ng and supporting the plastic, the fiberglass perforns
a necessary skeletal function wi thout bearing upon t he wi ndow shade

fabrics’ primary function, the control of solar radiation.

Concl usi on

On the record in this case, the indispensable role of the
w ndow shade fabrics is to control solar radiation. It is the
plastic material, not the fiberglass, that is essential to this
function. |In addition, the plastic is of greater value and wei ght
than the fi berglass. The fiberglass nerely supports and reinforces
the plastic, giving the fabric strength and durability. The
CGeneral Explanatory Notes for chapter 39 explicitly provide for
this type of good, a good where both conponents are necessary, but
one perforns a primarily reinforcing and supporting function. As
t hese notes concl ude, the nere presence of a fibergl ass reinforcing
material does not preclude classification of the fabrics as
articles of plastic. Consequently, the wi ndow shade fabrics are
articles of plastic in accordance with GRI 1

For the foregoing reasons, this court finds that the Plaintiff
has denonstrated that the w ndow shade fabrics are properly

classifiable under subheading 3926.90.9890, HTSUS. Custons is
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hereby ordered to reliquidate the subject nmerchandise under
subheadi ng 3926.90.9890 and to refund all excess duties wth

interest as provided by |aw

Donal d C. Pogue
Judge

Dat ed: March 13, 2001
New Yor k, New Yor k
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